CACEO PROVISIONAL COMMITTEE

Long Beach
July 8, 2008
3 p.m. to 5 p.m.
Minutes
1. Attendees:

R. Kurt Bradford, Stanislaus

Jeremy A. Howell, Stanislaus,

Gail Smith, Nevada

Susan German, Nevada

Heather Frisella, Monterey

Dorothy Scates, Los Angeles

Daryl B. Etancure, Artesia

Norma A. Westbrook, San Diego

Gina L. McFeely, San Diego

Len Schultz, San Diego

Jewel Hailey, Solano

Martin Cobos, Ventura

Tracey Salicedo, Ventura

Diane Doss, Long Beach

Diane Jones, Sacramento

Lindsey McWilliams, Solano

Ryan Ronco, Placer
Lisa Thomas, Placer
2. April 3, 2008 Minutes – Approved as submitted
3. Review Count –– No Count Guidelines/Scenarios
a. Butte County Revisions 
Butte suggested an addition to 1.D. Notes:  “Record should be researched to make sure cancellation was not in error.”  The committee voted to accept the addition.

Butte suggested adding new scenarios, 1.H., “Voter is registered nonpartisan and receives ballot of party allowing crossover voting.” (Count ballot); and 1.I., “Voter is registered nonpartisan and receives ballot of party not allowing crossover voting.”  (Count ballot).  The committee voted to accept 1.H. as submitted and discussed 1.I. before amending the related Note.  Butte’s suggestion to “Count Ballot” was slightly troublesome because only the nonpartisan races would be counted.  The committee suggested alternative Note language:  Voter is not allowed to vote this party’s partisan races.  Duplicate to nonpartisan.  I moved the “Duplicate to nonpartisan” to the Count box.
Butte also suggested a generic note, “In all cases, count nonpartisan portion of ballot,” which was generally supported.  I am leaving that out of the scenarios until we resolve the residence issue described in length below (d. Residence).
b. San Mateo Revisions
San Mateo suggested changes to the Notes in 1.G. and 2.C.  The committee voted to accept both changes.  1.G. was changed from “Duplicate to correct party if voter is mistaken” to “Duplicate to voter’s registered party if voter is mistaken” and 2.C was changed from “Determine whether voter has been given the appropriate ballot and count or duplicate as necessary” to “Determine whether voter has been given the appropriate provisional ballot and count or duplicate as necessary.”
c. Plumas comments 
Plumas raised a number of concerns about using signatures not on the Provisional Envelope to accept a provisional ballot.  Absent definitive guidance from appellate courts or the Secretary of State, you should consult your County Counsel for direction.
We have never counted a voted provisional ballot contained in an envelope that does not contain a signature. Reasons are:
 

1. Even if a voter signs the provisional roster, if the voter's signature is not on the envelope how can you be sure that voter is the same one signing the roster? Unless there is only one Provisional Voter and one signature on the provisional roster, can you be sure.
 

2.  If a voter dropping off a Vote By Mail ballot did not sign the ID envelope we wouldn't allow him to sign the roster instead and count the ballot.
 

3.  By applying the same reasoning to provisional envelopes that is applied to vote by mail envelopes, we wouldn't count without a signature - there is no provision for "unless the voter signed" something else.
Here are the underpinnings of the argument for accepting a provisional ballot when the voter signed somewhere other than the provisional envelope:
1. EC § 14312 says, “This article shall be liberally construed in favor of the provisional voter.”  One interpretation of this is, “Find ways to count the ballot, not ways to disenfranchise voters.”
2. If the voter has not completely and accurately completed the provisional envelope, it is “our” fault and the voter should not be disenfranchised.  Here’s why:  The poll worker assigned to provisional ballots should have reviewed the provisional envelope before accepting it and asked the voter to fill in the missing information.  This may be due to a lack of training, the training did not stick with the poll worker, a lack of supervision by the inspector, inattentiveness by the poll worker(s), etc.  Penalizing the voter due to “our” failure unfairly disenfranchises the voter.
3. If the provisional voter signed the main roster, this again is a poll worker error and the voter should not be penalized.  (Solano County Counsel advised staff that, if we are going to accept signatures from the main or provisional roster, we should include the affirmation language required by EC § 14310(a)(2).  Signatures from the main roster or provisional roster are photocopied and attached to the provisional envelope.)
d.

Residence

How to deal with the lack of a voter-supplied residence on the provisional envelope (or, possibly, the provisional roster), probably is the major issue where we have not reached consensus in the committee.  The committee voted to add to scenario 3.C., “voter is validly registered in county” to clarify basic eligibility.  Absent definitive guidance from appellate courts or the Secretary of State, you should consult your County Counsel for direction.
At the risk of over-simplifying the discussion, there are two basic perspectives on whether to accept a provisional ballot when an otherwise validly registered voter does not provide residence information on the provisional envelope.  (Parts of the Election Code are cited below; refer to the complete statute for overall context.)
There are three elements involved in accepting a provisional ballot:  The voter is validly registered in the county in which the provisional ballot is cast, the voter signs an affirmation that s/he is eligible to vote and is registered in the county wherein s/he desires to vote, and the voter’s signature on the provisional envelope (or elsewhere, depending on the county) matches the signature on the voter’s registration affidavit.

EC § 14310(c)(1) says, “During the official canvass, the elections official shall examine the records with respect to all provisional ballots cast. Using the procedures that apply to the comparison of signatures on vote by mail ballots, the elections official shall compare the signature on each provisional ballot envelope with the signature on the voter's affidavit of registration….” (emphasis added).  While EC § 3011 prescribes 11 elements to be considered in validating a vote by mail envelope, the uniform practice among California election officials is to only determine whether the signature on the VBM envelope matches the signature on the voter’s registration affidavit (or the digital image of the signature).  

EC § 14310(c)(2) says, “Provisional ballots shall not be included in any semiofficial or official canvass, except upon: (A) the elections official's establishing prior to the completion of the official canvass, from the records in his or her office, the claimant's right to vote….”  Inherent in this is the voter’s residence within the county where the provisional ballot was cast.  For VBM ballots, courts have long held that the voter’s residence address need not be reviewed for the ballot to be accepted (Wilks v. Mouton (1986) 42 Cal. 3d 400 and Escalante v. City of Hermosa Beach (1987) 195 Cal. App. 3d 1009).  The generally accepted logic in accepting VBM ballots without the voter’s independent confirmation of her/his residence address is that the voter’s residence address is in the county’s election management system that generated the addressed VBM envelope, the voter’s signature on the VBM envelope matched the signature on file, so it follows that the envelope/ballot reached the targeted voter and was returned by the voter.  (I think it is also generally accepted that some small percentage of VBM voters change their residence address but keep their mailing address.)
Since provisional voters are allowed to vote anywhere in the county (EC § 14310(c)(3)), some counties require the voter to state her/his residence address so that the election official can determine whether the correct ballot was issued to the voter.  Requiring a residence address on the provisional envelope also serves as an address correction/update for voters who have moved.  Thus, the argument goes, if there is no residence address proffered, it is not possible to know which ballot to issue the voter. (A related question follows:  do you count races that all voters in the county are eligible to vote for?).
The countervailing thought is that, if you have a valid in-county registration for the voter, no independent evidence of another residence address for the voter, and the voter affirmed that s/he is registered and eligible to vote, you have enough information to accept the provisional ballot.  This also relates to the signature issue Plumas raised; if the voter did not complete the envelope as we require, then our quality control failed and we should not penalize the voter.
There are myriad nuances and related scenarios to the discussion, but this is the essence of the perspectives.  As I’ve said several times before, I fall back on my “Judge Brown Rule:” What decision can I make that I’m 100 percent comfortable defending in Judge Brown’s courtroom?  I am much more comfortable in liberally construing provisional voting in favor of the voter than saying I’m paralyzed by indecision because the voter did not specifically confirm her/his residence.
The committee has requested the Secretary of State to assist in developing a consistent interpretation of this issue.

4. June Provisional experience
Everyone agreed June was a lot better than February and both were probably better than November is going to be.
5. Where do we go for November?

There was no plan advanced for November.  I suggested contacting local central committees who might engage in voter registration and/or VBM drives, but the main players are likely to be the presidential campaigns and state committees (political parties, unions, individual campaigns, etc.) who are beyond the reach or influence of local election officials.  Two common refrains were that VBM drives would bar code the voter ID on VBM requests and that they not send the requests to permanent VBM voters and voters in VBM precincts.

6. Provisional Prevention Plan – Prototype electronic roster

One strategy in reducing the number of provisional voters is to direct them to their correct polling place.  To that end, Solano County tested five Election Administrator PDAs and five homegrown electronic rosters in the June primary.  Solano’s roster is DIMS-specific at the moment but is easily applicable to DFM.  This is a simple program that doesn’t try to be all things to all customers.  We will test it again in November on a limited basis.
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